PROLOGUE: Preface

Preface: Introductory Remarks by the National Taxpayer
Advocate

HONORABLE MEMBERS OF CONGRESS:

It is my privilege to submit for your consideration the National Taxpayer Advocate’s 2022 Annual Report to
Congress. As required by law, this report identifies and discusses what I believe to be the ten most serious
problems taxpayers face in their dealings with the IRS, summarizes the most frequently litigated tax issues over
the past fiscal year, and makes administrative and legislative reccommendations to mitigate taxpayer problems
and improve the taxpayer experience.! Our legislative reccommendations are presented in a companion
volume, National Taxpayer Advocate 2023 Purple Book: Compilation of Legislative Recommendations to
Strengthen Taxpayer Rights and Improve Tax Administration.

The main focus of this year’s report is the elephant in the room — the continuing customer service challenges
taxpayers are experiencing and the negative impact of the filing season backlog. Last year, I reported that

the period since the start of the COVID-19 pandemic has been the most challenging that taxpayers and tax
professionals have ever faced. The bad news is that taxpayers and tax professionals experienced more misery in
2022. The good news is that since the close of the 2022 filing season, the IRS has made considerable progress
in reducing the volume of unprocessed returns and correspondence. We have begun to see light at the end of
the tunnel. I am just not sure how much further we need to travel before we see sunlight.

As we enter 2023, the IRS must focus its resources on its core taxpayer service mission — processing tax
returns, paying refunds, answering and addressing telephone calls, and providing in-person assistance to
taxpayers who seek it. It is crucial that the IRS eliminate the filing season backlog once and for all. With

the additional funding the IRS has received and the Direct Hire Authority provided by Congress and the
Office of Personnel Management, the IRS is hiring and training more personnel to provide much-needed
relief and assistance to taxpayers. But it still will take time until that relief materializes and taxpayers and tax
professionals see the benefits. Being transparent and managing expectations will be important to regain public
trust.

2022 WAS ANOTHER DIFFICULT YEAR FOR TAXPAYERS AND TAX PROFESSIONALS

As noted, the IRS has struggled to administer the tax system since the start of the COVID-19 pandemic. Its
challenges are due partly to the paper backlogs that developed when the agency closed its processing centers
and offices early in the pandemic and partly to the need to divert resources from its core tax processing
responsibilities to administer financial relief programs that Congress authorized, including three rounds of
stimulus payments, the Advance Child Tax Credit, and the Employee Retention Tax Credit. The imbalance
between the IRS’s burgeoning workload and its limited resources has affected almost all aspects of its
operations. The taxpayer impact has been felt most acutely in the areas of refund delays, delays in processing
taxpayer correspondence (which sometimes lead to further refund delays), and difficulty reaching the IRS by
phone or in person at its Taxpayer Assistance Centers.

Refund Delays
For the majority of taxpayers, the most important function the IRS performs each year is issuing timely tax
refunds. In 2022, about two-thirds of individual taxpayers were entitled to refunds upon filing their returns.?

The average refund amount was nearly $3,200.% For low-income taxpayers entitled to the Earned Income Tax
Credit (EITC) and Child Tax Credit (CTC), refunds may sometimes be closer to $10,000 and may serve as a
lifeline that enables them to afford housing, transportation, food, or medicine.
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For the third year in a row, the IRS failed to meet its responsibility to pay timely refunds to millions of
taxpayers. For the majority of taxpayers who e-file their returns and whose returns are processed without
issue, refunds were paid timely. But last year about 13 million individual taxpayers filed paper returns, and
millions of e-filed returns were “suspended” because they tripped IRS processing filters and required further
review by IRS employees. In other words, those returns required human intervention and could not be
automated.

On a positive note, the IRS leveraged lessons learned from its experience in 2021; it created and utilized an
automated tool to correct errors associated with the Recovery Rebate Credit and changes to refundable credits
(EITC and CTC), resulting in quicker refunds for over 12 million taxpayers. Even with the tool’s benefits,
however, the IRS website said in mid-December: “[W]e've processed all paper and electronic individual
returns in the order received if they were received prior to April 2022 and the return had no errors and did
not require further review.” That suggests that millions of taxpayers who filed paper returns or whose e-filed
returns were suspended for further review have been waiting 8.5 months or longer to receive their refunds.
That is not acceptable.

Delays in Processing Taxpayer Correspondence

The IRS also struggled to process taxpayer correspondence. During 2022, the IRS sent millions of notices

to taxpayers. These included some 17 million math error notices,” Automated Underreporter notices (where
an amount reported on a tax return did not match the corresponding amount reported to the IRS on a Form
1099 or other information reporting document), notices requesting a taxpayer authenticate identity where
IRS filters flagged a return as potentially fraudulent, correspondence examination notices, and some collection
notices. Often, written taxpayer responses were required. If the IRS did not process a taxpayer response, it
may have taken adverse action against the taxpayer or not released the refund claimed on the tax return.

The IRS reduced its Accounts Management inventories, including cases involving the processing of taxpayer
correspondence, by allocating additional resources to resolve them. The Accounts Management function
received slightly more cases in fiscal year (FY) 2022 than it had received in FY 2021 (22.7 million cases in
FY 2022, as compared with 22.1 million cases in FY 2021), but it closed considerably more cases (23.9
million cases in FY 2022, as compared with 18.3 million in FY 2021), reducing its overall inventory.® That
was a positive development. But cycle time was still long, and delays in processing correspondence typically
translate into delays in paying refunds. During FY 2022, it took the IRS an average of 193 days to process
taxpayer responses to proposed adjustments — about six months.” That compares with 89 days in FY 2019,
the most recent pre-pandemic year.

During 2022, many victims of identity theft faced delays of more than a year in receiving their refunds.
Unfortunately, those delays are continuing. As of mid-December, about 2.9 million returns remained
suspended (i.e., not processed) because of possible identity theft. If a taxpayer believes he or she has been

a victim of tax-related identity theft, the taxpayer is generally required to file a Form 14039, Identity Theft
Afhdavit. As of mid-December, the IRS website said: “[D]ue to extenuating circumstances caused by the
pandemic, our identity theft inventories have increased and on average it is taking about 360 days to resolve
identify theft cases.”® A full year wait is unacceptable. The IRS must assign additional staffing to process these
cases expeditiously.

Despite these problems, the IRS made major strides during 2022 in reducing its inventory levels, particularly
its backlog of individual paper-filed tax returns, as shown in the following figures.”
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FIGURE 1.1.1, Status of Inventory Requiring Manual Processing (as of December 31, 2021)%°

Individual

Business

Not Specified/

Other

Paper Returns Awaiting Processing 4,700,000 3,200,000 300,000 8,200,000
Paper and Electronic Returns — Processing 2,900,000 1,300,000 4,200,000
Suspended

Amended Returns Inventory 2,400,000 1,200,000 3,600,000
Total Unprocessed Returns 10,000,000 5,700,000 300,000 16,000,000
Correspondence/Accounts Management Cases 3,100,000 1,100,000 2,100,000 6,300,000
(excluding amended returns)

Total Inventory Requiring Manual Processing 13,100,000 6,800,000 2,400,000 22,300,000

FIGURE 1.1.2, Status of Inventory Requiring Manual Processing (as of December 9, 2022)"

Not Specified/

Paper Returns Awaiting Processing 1,000,000 1,500,000 100,000 2,600,000
Paper and Electronic Returns — Processing 4,300,000 1,600,000 5,900,000
Suspended

Amended Returns Inventory 600,000 900,000 1,500,000
Total Unprocessed Returns 5,900,000 4,000,000 100,000 10,000,000
Correspondence/Accounts Management Cases 2,000,000 800,000 2,300,000 500,000
(excluding amended returns)

Total Inventory Requiring Manual Processing 7,900,000 4,800,000 2,400,000 15,100,000

As these figures show, the IRS began 2022 with a backlog of 4.7 million original individual returns (Forms
1040) and 3.2 million original business returns. The IRS processed the carryover returns and most paper-
filed returns received in 2022, cutting its original individual return and original business return inventories
by mid-December to 1.0 million and 1.5 million, respectively, which is more typical of pre-pandemic years.
For amended returns, the IRS cut the backlog from 2.4 million to 600,000 for individuals and from 1.2
million to 900,000 for businesses. Because the majority of individual taxpayers receive refunds, the reduction
in unprocessed paper tax returns was a significant accomplishment. The IRS also reduced its inventory

of Correspondence/Accounts Management cases from 6.3 million to 5.1 million. However, the number

of returns in suspense status increased from 4.2 million to 5.9 million, primarily due to an increase of 1.3
million suspected identity theft cases. The backlog of ten million unprocessed tax returns and 5.1 million
Accounts Management cases will be carried over into the 2023 filing season, creating challenges for the 2023
filing season before it even starts and continuing frustration and delays for taxpayers.

Difficulty Reaching the IRS on Its Toll-Free Telephone Lines

Overall Calls. Unlike return processing, telephone service did not improve in 2022. In an effort to reduce or
eliminate the paper processing backlog carrying into the 2023 filing season, the IRS assigned more customer
service representatives and reassigned compliance and enforcement personnel to process paper inventory.'?
The National Taxpayer Advocate, stakeholders, and Members of Congress called on the IRS to prioritize paper
processing and eliminate the backlog. In December 2021 and January 2022, the Treasury Department and
the IRS received numerous letters signed by more than 200 Members of Congress expressing concerns over
the backlog of unprocessed returns from 2020 and 2021 and urging the IRS to prioritize return processing
due to the burdens and delays impacting their constituents. I believe the IRS made the right strategic
decision in doing this, as the backlog continues to decrease and the IRS starts the 2023 filing season in a far
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better position, but the resulting impact on telephone service was incredibly frustrating for taxpayers, tax
professionals, and employees. In 2021, only 11 percent of callers reached a telephone assistor. In 2022, the
percentage ticked up slightly to almost 13 percent. That still meant that about seven out of every eight calls
did not get through to a telephone assistor. For those who did get through, the average time spent on hold
increased from 23 minutes to 29 minutes. IRS employees answered over ten million fewer calls in 2022 than
in 2021, but the percentage of calls answered ticked up because the IRS received about 109 million fewer
calls, as shown in Figure 1.1.3.

FIGURE 1.1.3, IRS Enterprise Telephone Results Comparing FYs 2021 and 2022

Fiscal Year | Calls Received Number of Calls Answered Percentage of Calls Answered Time on Hold
by an IRS Employee by an IRS Employee
2021 282 million 32 million 1% 23 minutes
2022 173 million 22 million 13% 29 minutes ‘

Calls From Tax Professionals. Last year was also a frustrating year for tax professionals. More than

half of individual income tax returns are prepared by tax professionals, and many taxpayers rely on their
preparers to address follow-up requests for information. In 2022, we regularly heard complaints from tax
professionals and the organizations that represent them about the difficulty of reaching an IRS employee on
the Practitioner Priority Service (PPS) telephone lines. Their frustration was understandable. In 2021, IRS
employees answered 24 percent of the calls they received on the PPS line, and the average hold time was 16
minutes. In 2022, IRS employees answered only 16 percent of their calls (fewer than one out of six), and the
average hold time for those who got through was 25 minutes. Tax professionals are key to a successful tax
administration. The challenges of the past three filing seasons have pushed tax professionals to their limits,
raising client doubts in their abilities and creating a loss of trust in the system — often through no fault of the
tax professional.

FIGURE 1.1.4, IRS Practitioner Priority Service Telephone Results Comparing FYs 2021
and 2022

Number of Calls Answered | Percentage of Calls Answered

Fiscal Year | Calls Received Time on Hold

by an IRS Employee by an IRS Employee
2021 9.3 million 2.2 million 24% 16 minutes
2022 12.7 million 2.0 million 16% 25 minutes

While refund delays, correspondence delays, and telephone service were the most significant and frustrating
taxpayer challenges, there were many others. In the Most Serious Problems section of this report, we discuss
key challenges in more detail.

TAXPAYER SERVICE SHOULD IMPROVE IN 2023

For the first time since the start of the pandemic, the IRS will begin 2023 in a better position than prior years
to improve its performance for three reasons: (1) IRS has largely worked through its backlog of unprocessed
tax returns, albeit it remains challenged with the high volume of suspended returns and correspondence;

(2) Congress has provided the IRS with significant additional funding to increase its customer service
staffing; and (3) with the benefit of Direct Hire Authority, the IRS recently hired 4,000 new customer service
representatives and is seeking to hire 700 additional employees to provide in-person help at its Taxpayer
Assistance Centers.””> Direct Hire Authority has enabled the IRS to reduce the number of days from the time
it posts an announcement on USAJobs.gov until it onboards a new employee by more than half.
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The improvements in service will not happen immediately, and I anticipate that the upcoming filing season
will present challenges. These challenges will include the impact of the carryover backlog, improving
telephone service operations, and hiring, training, and staffing issues. The IRS also will have to administer
several new credits enacted as part of the Inflation Reduction Act (IRA), and as the year progresses, Congress
may task it with implementing and administering significant new legislation, as it often does, which would
require the IRS to further divert resources from getting current on its inventories. At the same time,
implementation of the IRA requires the IRS leadership to devote resources to re-envisioning its business
operations and preparing to deliver transformational change that includes dramatically improving taxpayer
service and modernizing its technology while enforcing the tax laws in a fair and equitable manner.

Staffing increases come with growing pains. As new employees are added, they must be trained. For most
jobs, the IRS does not maintain a separate cadre of instructors. Instead, experienced employees must be
pulled off their regular caseloads to provide the initial training and act as on-the-job instructors. In the short
run, that may mean that fewer employees are assisting taxpayers, particularly experienced employees who are
likely to be the most effective trainers.

Until the number of trained, functional employees increases substantially, taxpayer service will continue to be
a zero-sum game. For example, as more Accounts Management employees are assigned to answer the phones,
fewer employees will be available to process amended returns and taxpayer correspondence, and vice versa. If
more experienced employees are pulled off their regular jobs to train new hires, service will suffer in the short
term. The IRS will have to perform a difficult balancing act with its current resources and will need to ensure
it does not create a new paper backlog in 2023 by reassigning too many Accounts Management employees
from processing case inventories to answering the phones. The IRS needs to end the vicious cycle of paper
backlogs. As employees are trained and report for duty, I expect we will start to see improvements in service,

probably by the middle of 2023.

PRIORITY RECOMMENDATIONS TO IMPROVE THE TAXPAYER EXPERIENCE OVER THE
LONGER TERM

The IRA, which was enacted in August, provided the IRS with supplemental funding of nearly $80 billion
over the next ten years. More than half the funding was earmarked for tax law enforcement, and that

portion of the funding has attracted considerable attention and some controversy. But critically and not
controversially, the legislation also provides supplemental funding of about $3.2 billion for much-needed
taxpayer services, including pre-filing assistance and education, filing and account services, and taxpayer
advocacy services, and $4.8 billion to enable the IRS to continue modernizing its information technology (IT)
systems, including advancement of customer callback and other technology to provide a more personalized
customer experience. This additional funding should be a gamechanger for taxpayers and tax professionals. If
spent wisely, the funding will give IRS management the tools it needs to bring U.S. tax administration into
the 21st century by enabling it to hire and train the workforce of the future, replace antiquated IT systems,
and generally revamp the taxpayer experience based on principles of fair and equitable tax administration.

In an August 17 memorandum, the Secretary of the Treasury directed the Commissioner to produce an
operational plan within six months that details how the additional IRA funding will be spent. In a blog
I posted in September and in internal discussions, I have strongly recommended that the IRS include the
following initiatives in its operational plan:'®

1. Hire and train more human resources employees to manage hiring all IRS employees. Ironically,
staffing shortages in the IRS’s Human Capital Office (HCO) are one of the biggest obstacles to hiring
and onboarding more employees. HCO, which coordinates all IRS hiring, does not have enough
staff to review and approve new position descriptions, post job announcements, and screen incoming
applications. Without HCO involvement, other IRS divisions cannot hire employees even when they
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have funding. Bringing on more IRS employees quickly is critical, particularly in the taxpayer service
and IT areas. Now that the agency has received additional funding, it should quickly bolster its HCO
staff and, in the interim, provide creative alternatives, including enabling the business units to do their
own hiring so new employees can be selected, while also working to expedite security checks and the
onboarding of new employees.

Ensure all IRS employees — particularly customer-facing employees — are well-trained to do their
jobs. From a taxpayer perspective, getting through to a live IRS telephone assistor or having taxpayer
correspondence processed quickly is important, but even more important, the responding IRS employee
must have enough knowledge to handle the question or issue properly. The combination of budget cuts
beginning in FY 2011 and continuing until the last few years and the COVID-19 pandemic has limited
the IRS’s ability to provide adequate training to new employees and to provide regular updates and
refresher training to its workforce. Training must go hand-in-hand with hiring, and it must continue
throughout employees’ careers with the IRS, with a continuing focus on taxpayer rights. Doing work
incorrectly can be worse than not doing it at all.

Create robust and accessible online accounts with functionality comparable to that of private
financial institutions and through which taxpayers and practitioners can access, download, and
upload material information. Of all the steps the IRS can take to improve the taxpayer experience,
creating robust online accounts should be the highest priority and will be the most transformational.
Most of us have been conducting business with our financial institutions digitally for two decades or more
— paying bills, transferring funds, depositing checks, applying for loans, trading stocks and mutual funds,
etc. While we occasionally still need to visit, call, or send correspondence to our financial institutions,
online transactions have become the norm.

The IRS must offer online accounts with comparable functionality — the ability to file tax returns, make
payments, view transactions, receive or view tax adjustments or other notices, respond to tax adjustments
or other notices, upload and download documents, and submit questions or live chat with an IRS
employee — which usually will eliminate the need for visiting, calling, or sending correspondence. Online
accounts should be available for all taxpayers, including individuals, businesses, and other entities,

and should provide practitioners with the ability to access their client’s online information. Each year,
practitioners assist a high percentage of taxpayers in resolving issues and encourage voluntary compliance.
Practitioner efforts are instrumental in effective tax administration.

Temporarily expand uses of the Documentation Upload Tool (DUT) or similar technology. The IRS
has made it possible for taxpayers in some circumstances to provide requested information online rather
than by snail mail. For example, an auditor requesting documentation to support a taxpayer’s business
deductions or charitable contributions may provide the taxpayer with a link and passcode so the taxpayer
can upload the documentation and not have to mail it in. Eventually, this functionality should be

rolled into IRS online accounts. Until that happens, broader use of the DUT will reduce the burden on
taxpayers and allow the IRS to resolve issues more quickly.

Improve the readability of tax transcripts.’”” The IRS utilizes codes for various transactions, and

these codes are included on the transcripts provided to taxpayers, their representatives, and anyone else
authorized to receive them. However, the codes are not intelligible to the non-tax professional, and
even tax professionals often struggle to understand them. The IRS should revamp the presentation of
tax transcripts to substitute descriptions for the codes or at least include a glossary on a separate piece of
paper that explains — in plain language — what each code on the transcript means.

Enable all taxpayers to e-file their tax returns. Over 90 percent of individual taxpayers now e-file their
income tax returns, but the IRS still receives millions of paper tax returns each year (about 13 million
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individual returns and millions of additional business returns last year), and only 69 percent of business
returns were filed electronically in FY 2022.® Some taxpayers would prefer to e-file but cannot do so.
This can happen if the taxpayer must file a form or schedule that IRS systems are not yet programmed
to accept electronically, if a return is rejected by IRS’s systems for violating a programming rule, or if a
taxpayer must attach documentation to the return (e.g., an appraisal or disclosure) and the tax return
software the taxpayer is using does not allow for the transmission of attachments.

There are steps the IRS can take to address all three of these limitations. It can modernize its e-filing
platform to accept all IRS forms and schedules and taxpayer attachments. It can accept and review
returns that violate some IRS systems” programming rules. (Otherwise, the taxpayer whose return is
rejected must file it on paper, requiring the IRS to transcribe it.) And if some software packages allow
taxpayers to submit attachments and others do not, the IRS can post a list of software packages that allow
attachments online. That way, taxpayers with attachments will know which packages they can use to e-file
their returns. If the IRS makes it possible for all taxpayers to e-file their returns, the number of paper-
filed returns is likely to drop dramatically.

Implement scanning technology to machine read paper-filed tax returns and correspondence.
Although making e-filing possible for all taxpayers will help, some taxpayers will likely choose to file paper
returns or have no choice but to file paper returns for the foreseeable future. The IRS must automate
paper processing to increase efficiencies and move toward a paperless work environment, not only to assist
taxpayers but for its own benefit.

Various forms of scanning technology are available that would allow the IRS to machine read paper-
filed returns and reduce the current need for employees to type data from the returns digit by digit into
IRS systems. This will speed processing, reduce transcription errors, and reduce employee costs. Two
of the leading technologies are optical character recognition and 2-D barcoding. During 2022, I issued
a Taxpayer Advocate Directive (TAD) to the IRS Deputy Commissioners directing them to implement
scanning technology in time for the 2023 filing season. I found their response inadequate, so I appealed
it to the Commissioner. On October 31, he responded to say the IRS will be scanning “some” paper
returns in early 2023, and “if the scanning is successful, additional [returns] will be scanned later in
2023.7% Both to prevent future backlogs and to achieve processing efficiencies, I continue to believe the
IRS must prioritize the implementation of scanning technology.

Digitize all paper and implement an integrated case management system so all taxpayer information
is accessible in a single database. The IRS currently stores data on about 60 case management systems
that generally cannot communicate with each other. If a taxpayer calls the IRS for information about an
account issue, the IRS employee often must search multiple systems or transfer the taxpayer to a second
employee, and sometimes a third employee, simply because the data is not centrally accessible. This can
affect tools like Where’s My Refund?, which pulls data from some case management systems but not
others, and therefore may not provide taxpayers with much-needed, up-to-date information.

A single integrated system, with modernized Individual and Business Master File core components,
would allow the IRS to provide taxpayers with faster and more complete service and would improve the
efficiency of IRS employees. Moving away from paper files will also increase efficiency in working issues,
moving information from one part of the organization to another, and reducing the unnecessary strain
on the system that paper files create. Various levels of “permissions” should be built into the system so
sensitive information would be accessible only by employees with a need to know.

Overhaul the IRS.gov website to make it more user-friendly.”* Unlike many internet search engines,
the IRS.gov search engine does not allow for plain language and does not adjust for incorrect spelling or
use/non-use of hyphens. The frustration is that the information often does exist on IRS.gov; a taxpayer
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13.

just can’t find it. Many IRS employees find it more productive to use a commercial search engine and add
“IRS.gov” to the search than to use IRS.gov itself.

Continue to develop and improve voicebots and chatbots. To its credit, the IRS has developed
automated tools that allow taxpayers to pose questions and receive responses from “smart” bots. For
example, a bot can walk a taxpayer through the steps required to set up a payment plan. The more these
bots can be improved, the less frequently taxpayers will need to speak with an IRS employee to obtain
answers. Bots generally are not an adequate substitute for speaking with an IRS employee to address
complicated or nuanced issues. But if the simpler issues can be effectively addressed through bots,
employees could spend more time assisting taxpayers who genuinely need their help. Bots can be an
important addition to the IRS’s omnichannel approach to taxpayer service.

Improve transparency. During the past three filing seasons, taxpayers and tax professionals have
complained regularly about the lack of information regarding IRS processing delays and other challenges.
The IRS provides some information regarding its processing backlogs on IRS.gov, but much of the
information is limited or infrequently updated, and it does not generally tell taxpayers how long they will
have to wait to receive their refunds.?* The IRS should post an easy-to-read dashboard on its website that
displays current wait times for numerous categories of work, including paper processing of various types
of tax returns, the percentage of taxpayer calls that reached an IRS employee over the preceding week
and the average time to get through, and the time it is taking to resolve certain categories of taxpayer
correspondence. The IRS’s lack of proactive transparency has not only frustrated taxpayers and tax
professionals, but it has led to more work for the IRS. When taxpayers and tax professionals do not know
whether an unprocessed return or letter is within the IRS’s delayed timeframes or may have been lost or
misplaced, they call and write the IRS to get the information that a clear dashboard should provide.

Issue clear notices and IRS guidance. Notices are the primary vehicle by which the IRS provides
taxpayers with information. Many notices sent to taxpayers contain critical information about issues,
including statutory deadlines, reasons the IRS is holding a refund, and what a taxpayer needs to do to
resolve an issue. Over the years, the IRS has struggled to improve the clarity of its notices. Some critical
notices remain confusing and vague and don’t provide taxpayers with adequate IRS contact information.
Sometimes, this happens because the IRS limits the number of characters and words in its notices.
Although there are legitimate reasons for limiting the text in a notice that the IRS must consider, it is
essential (and possible) for the IRS to develop notices that are clear and concise.

Increase TAS funding. Although enforcement is a necessary element of a fair and voluntary tax reporting
system, increased enforcement will cause challenges and problems for some taxpayers. Sometimes, the
IRS will take collection actions that cause economic hardship, leading taxpayers to seek TAS assistance

to release levies. In other cases, taxpayers may suffer a significant hardship because of the manner in
which the IRS administers the tax laws, including improper enforcement actions or inaction by the IRS
on required administrative functions, also leading to more TAS cases. TAS’s case advocacy operations are
already stretched thin, and we will need to hire additional employees if the IRS ramps up its compliance
and enforcement activities, as that inevitably will lead to more TAS cases.

Taxpayers have had to put up with poor taxpayer service for many years due to the IRS’s antiquated
technology and inadequate taxpayer service staffing. The supplemental funding Congress has provided gives
the IRS a once-in-a-generation opportunity to bring its taxpayer service operations into the 21st century.
The recommendations I have laid out are critical, but they do not cover the waterfront. The Secretary of the
Treasury should share the IRS’s operational plan with Congress and the public, and the IRS should provide
regular updates so Congress can conduct proper oversight and the public can be assured that the taxpayer
experience continues to improve.
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LEGISLATIVE RECOMMENDATIONS

The National Taxpayer Advocate Purple Book this year makes 65 recommendations to strengthen taxpayer
rights and improve tax administration. Most recommendations in this volume are non-controversial,
common-sense reforms. For the first time, we have added a “Summary” section at the beginning of each
recommendation that sets out the “Problem” and our suggested “Solution” in concise, layman’s terms. We
hope the tax-writing committees and other Members of Congress find it useful.

We highlight the following ten legislative recommendations for particular attention, in no specific order:

* Amend the “Lookback Period” to Allow Tax Refunds for Certain Taxpayers Who Took
Advantage of the Postponed Filing Deadlines Due to COVID-19. Because of the pandemic,
the IRS postponed the tax return filing deadline to July 15 in 2020 and to May 17 in 2021. These
postponements helped taxpayers by giving them more time to file their returns, but they are
inadvertently springing a trap on unwary taxpayers and tax professionals that may cause permanent
harm by limiting their ability to obtain refunds for tax years 2019 and 2020. Under IRC § 6511,
taxpayers generally must meet a two-part test to receive a refund. First, the claim for refund must
be timely; it generally must be filed by the later of three years from the date the return was filed or
two years from the date the tax was paid. Second, the monies at issue must have been paid within a
specified “lookback period.” The lookback period is three years plus the period of any extension of
time for filing if the taxpayer filed the claim for refund within three years from the date of filing the
return. But a “postponement” of the filing deadline, unlike an “extension” of time to file, does not
extend the lookback period. A taxpayer who filed an original return under a “postponement” granted by
the IRS because of the federally declared disaster will not be entitled to a refund if the excess amounts were
paid (or deemed paid) outside the lookback period.

To illustrate, a taxpayer who filed her 2019 return on the postponed filing deadline of July 15, 2020,
might reasonably believe she has until July 15, 2023, to file her claim for refund (three years from

the date she filed her return).?> However, her taxes (withholding and estimated tax payments) were
deemed paid on April 15, 2020, which falls outside the lookback period of three years prior to July
15,2023. The IRS will deny a claim for refund filed after April 15, 2023, in this circumstance. We
recommend Congress amend the lookback period so that when the IRS postpones a filing deadline
due to a disaster declaration, taxpayers can recover amounts paid within three years plus the period of
the postponement, similar to the lookback period when a taxpayer has requested an extension of time

to file.

* Authorize the IRS to Establish Minimum Competency Standards for Federal Tax Return
Preparers. The IRS receives over 160 million individual income tax returns each year, and tax return
preparers prepare the majority of them. Both taxpayers and the tax system depend heavily on the
ability of preparers to prepare accurate tax returns. Yet no one is required to pass a competency test
to become a federal tax return preparer, and numerous studies have found that non-credentialed tax
return preparers routinely prepare inaccurate returns, which harms taxpayers and tax administration.
To protect the public, federal and state laws generally require lawyers, doctors, securities dealers,
financial planners, actuaries, appraisers, contractors, motor vehicle operators, and even barbers and
beauticians to obtain licenses or certifications and, in most cases, to pass competency tests. Taxpayers
and the tax system would benefit from requiring federal tax return preparers to do so as well. The IRS
sought to implement minimum standards beginning in 2011, including passing a basic competency
test, but a U.S. Court of Appeals affirmed a U.S. district court opinion that the IRS lacked the
authority to impose preparer standards without statutory authorization. The plan the IRS rolled out
in 2011 was developed after extensive consultation with stakeholders and was supported by almost all
such stakeholders. We recommend Congtress authorize the IRS to reinstitute minimum competency
standards.

Annual Report to Congress 2022



10

Prologue: Preface

Expand the Tax Court’s Jurisdiction to Hear Refund Cases and Assessable Penalties. Under
current law, taxpayers who owe tax and wish to litigate a dispute with the IRS must go to the U.S.
Tax Court, while taxpayers who have paid their tax liability and are seeking a refund must sue in a
U.S. district court or the U.S. Court of Federal Claims. Although this dichotomy between deficiency
cases and refund cases has existed for decades, we recommend Congress give taxpayers the option to
litigate both deficiency and refund disputes in the U.S. Tax Court. Due to the tax expertise of its
judges, the Tax Court is often better equipped to consider tax controversies than other courts. It is
also more accessible to unsophisticated and unrepresented taxpayers than other courts because it uses
informal procedures, particularly in disputes that do not exceed $50,000 for one tax year or period.

Restructure the Earned Income Tax Credit to Make It Simpler for Taxpayers and Reduce the
Improper Payments Rate. TAS has long advocated for dividing the EITC into two credits: (i) a
refundable worker credit based on each individual worker’s earned income, despite the presence of
a qualifying child, and (ii) a refundable child credit that would reflect the costs of caring for one

or more children. For wage earners, claims for the worker credit could be verified with nearly 100
percent accuracy by matching claims on tax returns against Forms W-2, reducing the improper
payment rate on those claims to nearly zero. The portion of the EITC that varies based on family
size would be combined with the child tax credit into a larger family credit. The National Taxpayer
Advocate published a detailed report making this recommendation in 2019,% and we continue to
advocate for it.**

Expand the Protection of Taxpayer Rights by Strengthening the Low Income Taxpayer Clinic
(LITC) Program. The LITC Program is an effective means to assist low-income taxpayers and
taxpayers who speak English as a second language. When the LITC Program was established as

part of the IRS Restructuring and Reform Act of 1998, IRC § 7526 limited annual grants to no
more than $100,000 per clinic. The law also imposed a 100 percent “match” requirement so a clinic
cannot receive more in grants than it raises from other sources. The nature and scope of the LITC
Program has evolved considerably since 1998, and those requirements are preventing the program
from expanding assistance to the largest possible universe of eligible taxpayers. We recommend that
Congress remove the per-clinic cap and allow the IRS to reduce the match requirement to 25 percent
if doing so would provide coverage for additional taxpayers.

Modify the Requirement That Written Receipts Acknowledging Charitable Contributions Must
Pre-Date the Filing of a Tax Return. To claim a charitable contribution, a taxpayer must receive

a written acknowledgement from the donee organization before filing a tax return. For example,

if a taxpayer contributes $5,000 to a church, synagogue, or mosque, files a tax return claiming the
deduction on February 1, and receives a written acknowledgement on February 2, the deduction is
not allowed — even if the taxpayer had credit card receipts and other documentation that fully and
unambiguously substantiates the deduction. This requirement is inconsistent with congressional
policy to encourage charitable giving. We recommend that Congress modify the substantiation rules
to require reliable — but not necessarily advance — acknowledgement from the donee organization.

Clarify That Supervisory Approval Is Required Under IRC § 6751 (b) Before Proposing
Penalties. IRC § 6751(b)(1) states: “No penalty under this title shall be assessed unless the initial
determination of such assessment is personally approved (in writing) by the immediate supervisor
of the individual making such determination... .” At first, it seems a requirement that an “initial
determination” be approved by a supervisor would mean the approval must occur before the penalty
is proposed. However, the timing of this requirement has been the subject of considerable litigation,
with some courts holding that the supervisor’s approval might be timely even if provided after a case
has gone through the IRS Independent Office of Appeals and is in litigation. Very few taxpayers
litigate their tax disputes. Therefore, to effectuate Congress’s intent that the IRS not penalize
taxpayers in certain circumstances without supervisory approval, the approval must be required
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earlier in the process. We recommend that Congress amend IRC § 6751(b)(1) to require that written
supervisory approval be provided before the IRS sends a written communication to the taxpayer

proposing a penalty.

Require That Math Error Notices Describe the Reason(s) for the Adjustment With Specificity,
Inform Taxpayers They May Request Abatement Within 60 Days, and Be Mailed by Certified
or Registered Mail. Under IRC § 6213(b), the IRS may make a summary assessment of tax arising
from a mathematical or clerical error. When the IRS does so, it must send the taxpayer a notice
describing “the error alleged and an explanation thereof.” By law, the taxpayer has 60 days from the
date of the notice to request that the summary assessment be abated. However, many taxpayers do
not understand that failing to respond to an IRS math error notice within 60 days means they have
conceded the adjustment and forfeited their right to challenge the IRS’s position in the U.S. Tax
Court. To ensure taxpayers understand the adjustment and their rights to contest it, we recommend
that Congress amend IRC § 6213(b) to require that the IRS specifically describe the error causing the
adjustment and inform taxpayers they have 60 days to request the summary assessment be abated.
Additionally, requiring that the notice be sent either by certified or registered mail would underscore
the significance of the notice and provide an additional safeguard to ensure that taxpayers receive this
critical information.

Provide That “an Opportunity to Dispute” an Underlying Liability Means an Opportunity to
Dispute Such Liability in a Prepayment Judicial Forum. IRC §§ 6320(b) and 6330(b) provide
taxpayers with the right to request an independent review of either a Notice of Federal Tax Lien
(NFTL) filed by the IRS or a proposed levy action. The purpose of this collection due process (CDP)
right is to give taxpayers adequate notice of IRS collection activity and provide a meaningful hearing
to determine whether the IRS properly filed an NFTL or proposed or initiated a levy. The IRS and
the courts interpret the current law to mean that an opportunity to dispute the underlying liability
includes a prior opportunity for a conference with the IRS Independent Office of Appeals offered
either before or after assessment of the liability, even where there is no opportunity for judicial review
of the Appeals conference. The value of CDP proceedings is undermined when taxpayers who have
never had an opportunity to dispute the underlying liability in a prepayment judicial forum are
precluded from doing so during their CDP hearing. These taxpayers have no alternative but to pay
the tax and then seek a refund by suing in a U.S. district court or the U.S. Court of Federal Claims

— an option that not all taxpayers can afford. In our view, judicial and administrative interpretations
limiting a taxpayer’s ability to challenge the IRS’s liability determination in a CDP hearing are
inconsistent with Congress’s intent when it enacted CDP procedures. We recommend that Congress
modify these provisions to ensure taxpayers have a right to pre-payment judicial review.

Provide That Assessable Penalties Are Subject to Deficiency Procedures. IRC § 6212 requires the
IRS to issue a “notice of deficiency” before assessing certain liabilities. IRC § 6671(a) authorizes the
IRS to assess some penalties without first issuing a notice of deficiency. These penalties are generally
subject to judicial review only if taxpayers first pay the penalties and then sue for a refund. Assessable
penalties can be substantial, sometimes running into the millions of dollars. Under the IRS’s
interpretation, these penalties include, but are not limited to, foreign information reporting penalties
under IRC §§ 6038, 6038A, 6038B, 6038C, and 6038D. The inability of taxpayers to obtain
judicial review on a pre-assessment basis and the requirement that taxpayers pay the penalties in full
to obtain judicial review on a post-assessment basis can effectively deprive taxpayers of the right to
judicial review at all. To ensure taxpayers have an opportunity to obtain judicial review before they
are required to pay often substantial penalties that they do not believe they owe, we recommend that
Congress require the IRS to issue a notice of deficiency before imposing assessable penalties.
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CONCLUSION

During the last three years, we have lived through a period of “All COVID-19, all the time” in tax
administration, just as we have in our personal lives, communities, and jobs. These challenges continued
to impact taxpayers significantly during 2022 and will carry over into 2023. Our nation’s taxpayers deserve
better than the service they have received in recent years. They deserve a responsive and respectful tax
administration that serves all taxpayers fairly and timely.

During 2022, the IRS made major strides in reducing its inventory backlogs and increased hiring in its
customer service operations. As a result, I expect we will begin to see improvements in taxpayer service

by the middle of 2023. Over the longer term, the additional funding the IRS recently received from the

IRA provides it with the resources it has needed to staff up its Accounts Management function (telephone
assistance and paper processing) and Taxpayer Assistance Centers and to overhaul its operations, particularly
by modernizing its technology, to improve the taxpayer experience and protect taxpayer rights. For taxpayers
to fulfill their tax obligations, they need clear and timely guidance and the ability to reach the IRS for
assistance. Providing quality service is foundational to reducing taxpayer errors, encouraging timely filing and
payment, restoring trust in our tax system, and ultimately reducing the tax gap.

I look forward to working with Congress and the IRS, and together with my TAS team, we stand ready to
help improve taxpayer service and tax administration for the benefit of all taxpayers.

Respectfully submitted,

/(gﬂ/&

Erin M. Collins
National Taxpayer Advocate
December 31, 2022
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23 See National Taxpayer Advocate Fiscal Year 2020 Objectives Report to Congress, vol. 3 (Special Report: Earned Income
Tax Credit: Making the EITC Work for Taxpayers and the Government), https://www.taxpayeradvocate.irs.gov/wp-content/
uploads/2020/08/JRC20_Volume3.pdf.

24 See Research Report: Exploring Earned Income Tax Credit Structures: Dividing the Credit Between a Worker and Child Component
and Other Considerations, infra.

14 Taxpayer Advocate Service


https://www.taxpayeradvocate.irs.gov/wp-content/uploads/2020/08/JRC20_Volume3.pdf
https://www.taxpayeradvocate.irs.gov/wp-content/uploads/2020/08/JRC20_Volume3.pdf



